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BRIEF FOR APPELLANTS. 


Statement of the Case. 


This is an appeal by the appellants, Adelaide 
McColgan, as administratrix with the will annexed 
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of the estate of Danicl A. McColgan, and R. MeCol- 
gan, from a judgment and order of the District 
Court denying appellants’ motions for the designa- 
tion of a judge other than the Honorable William 
C. Van Fleet, which motions were made in pursu- 
ance of Sections 20 and 21 of the Judicial Code. 


The suit is brought by the plaintiffs against these 
appellants, and other defendants, to set aside, on 
the grounds of alleged fraud, a deed of trust made 
to R. MeColgan and Eustace Cullinan, as trustees, 
and also to set aside on the same ground a sale made 
by said trustees to defendant, E. C. Peck, pursuant 
to said deed of trust. The bill of complaint also 
seeks an accounting from the defendants Daniel A. 
McColgan (now represented by the appellant Adel- 
aide MeColgan, as admimistratrix) and R. MeCol- 
gan. All of the material averments of the bill of 
complaint are put in issue by the answer of the de- 
fendants Daniel A. MeColgan and R. McColgan. 
Ci pes. 27265) 

The appellants filed separate affidavits, averring 
that Honorable Wiliam V. Van Fleet had a personal 
bias or prejudice against them and in favor of the 
plaintiff, Norvena Lineker. The affidavits were ac- 
companied by the certificates of counsel of record 
that the affidavits and applications for the designa- 
tion of another judge were made in good faith. (Tr. 
pes. 140, 152.) 


The plaintiff, Fred V. Lineker filed a so-called 
counter-affidavit which the court permitted to be 
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received over the objection of these appellants. (Tr. 
pg. 170.) . 


The motions were submitted to the court for its 
decision upon the affidavits of these appellants, and 
the counter-affidavit of the plaintiff Fred V. Lin- 
eker, and were denied bv the court. 


Specifications of Error. 


On this appeal the appellants rely upon and in- 
tend to urge, the following errors which they assert 
were committed by the District Court, viz: 

1. That the District Court and the judge 
thereof erred in denving appellants’ motions to 
designate another judge, which motions were 
based on affidavits filed in pursuance of Section 
21 of the Judicial Code. 


2. That the District Court and the judge 
thereof erred in denying said motions and in 
holding that said affidavits did not sufficiently 
show bias and prejudice. 


3. That the District Court and the judge 
thereof erred in holding and deciding that the 
said affidavits were not filed in time and in hold- 
ing and deciding that the cause shown by appel- 
lants for not filing said affidavits prior to March 
16, 1922, was insufficient. 


4. That the District Court and the judge 
thereof erred in permitting the counter-affidavit 
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of the plaintiff Fred V. Lineker to be read at 
the hearing. 


Brief of the Argument. 


On this appeal the appellants maintain that the 
court erred in denying their motions for the desig- 
nation of another judge. The argument will be 
made under two heads, viz: 

1. The affidavits averring bias and prejudice were 
sufficient under Section 21 of the Judicial Code. 


2. The cause shown by appellants as to why the 
affidavits were not filed before March 16, 1922, was 
sufficient under Section 21 of the Judicial Code. 


The appellants also maintain that the court erred 
in permitting the counter-affidavit of the plaintiff 
to be read at the hearing. 


1, THE AFFIDAVITS AVERRING BIAS AND PREJUDICE WERE 
SUFFICIENT UNDER SECTION 21 OF THE JUDICIAL CODE. 


The affidavits were filed and the motions made in 
pursuance of Section 21 of the Judicial Code which 
reads as follows: 

(Jud. Code, See. 21). Affidavit of Personal 
Bias or Prejudice of Judge. Whenever a party 
to an action or proceeding, civil or criminal, 
shall make and file an affidavit that the judge 
before whom the action or proceeding is to be 


tried or heard has a personal bias or prejudice, 
either against him or in favor of any opposite 
party to the suit, such judge shall proceed no 
further therein, but another judge shall be des- 
ignated in the manner prescribed in the section 
last preceding, or chosen in the manner pre- 
scribed in Section 23 to hear such matter. 
Every such affidavit shall state the facts and the 
reasons for the belief that such bias or preju- 
dice exists, and shall be filed not less than ten 
days before the beginning of the term of the 
court, or good cause shall be shown for the 
failure to file it within such time. No party 
shall be entitled in any cause to file more than 
one such affidavit; and no such affidavit shall be 
filed unless accompanied by a certificate of coun- 
sel of record that such affidavit and application 
are made in good faith. The same proceedings 
shall be had when the presiding judge shall file 
with the clerk of the court a certificate that he 
deems himself unable for any reason to preside 
with absolute impartiality in the pending suit 
or action.”’ 


The affidavit of the defendant Adelaide McColgan 
is as follows: 


“City and County of San Francisco, 
State of California, 
Northern District of California, 


ss. 

Adelaide McColgan, being first duly sworn, 
deposes and says: That she is one of the defend- 
ants in the above-entitled action or suit; that af- 


fiant is the administratrix with the will annexed 
of the estate of Daniel A. McColgan, deceased, 
and as such administratrix is one of the defend- 
ants in said action or suit; that the above-en- 
titled action or suit was commenced during the 
lifetime of said Daniel A. McColgan and that 
said Daniel A. McColgan died on May 12th, 
1921, and since the filing of the bill of complaint 
in the office of the Clerk of the above-entitled 
eourt; that by an order of the above-entitled 
eourt, affiant as the administratrix with the will 
annexed of the estate of Daniel A. McColgan, 
deceased, was substituted in the place and stead 
of said Daniel A. McColgan, deceased; that 
Honorable William C. Van Fleet, before whom 
the above-entitled action is to be tried, has a 
personal bias or prejudice against affiant and 
in favor of the plaintiff Norvena Lineker; that 
said Honorable William C. Van Fleet has a 
personal prejudice against affiant, that said 
Honorable William C. Van Fleet has a personal 
bias against affiant; that said Honorable Wil- 
liam C. Van Fleet has a personal bias in favor 
of the above-named plaintiff Norvena Lineker; 
that the facts and the reasons for the belief 
of affiant that such bias and prejudice exists 
are as follows: That in the month of October, 
in the year 1919, there was tried before said 
Honorable William C. Van Fleet, sitting as 
Judge of the above-entitled court, an action at 
law in which the plaintiffs herein were plaintiffs 


and Mary J. Dillon and Thomas B. Dillon were 
defendants; that neither Daniel A. MceColgan 
nor the defendant R. McColgan, nor any of the 
defendants herein, other than Mary J. Dillon, 
were parties or privies to said action at law; 
that said Daniel A. McColgan was a witness in 
said action at law and gave testimony at the 
trial thereof; that the trial of the above-entitled 
action (viz., the action or suit of Norvena Lin- 
eker, et al., against R. S. Marshall, et al.), was 
commenced in the above-entitled court before 
said Honorable William C. Van Fleet on the 
20th day of January, 1922; that when said trial 
began the defendants asked permission of the 
Court to introduce evidence in support of the 
defendants’ pleas of former adjudications of 
the controversy involved in the above-entitled 
action before the plaintiffs should be permitted 
to offer evidence in support of the allegations 
of the bill of complaint; that such permission 
was granted by the court, and the defendants 
thereupon introduced in evidenee the judg- 
ment and judgment roll in an action pending 
im the Superior Court of the State of Cali- 
fornia, in and for the County of Stanislaus, 
entitled Frederick V. Lineker, plaintiff, against 
Daniel A. MeColgan, R. McColgan Eustace 
Cullinan, Roos) Marshall and Olive H. Mar- 
shall, his wife, defendants, and the judg- 
ment and judgment roll in an action pending in 
said Superior Court entitled R. S. Marshall and 


Olive H. Marshall, plaintiffs, against Daniel A. 
McColgan, R. MceColgan, and Eustace Cullinan, 
defendants; that pursuant to such permission 
the defendants also introduced in evidence the 
remittitur of the District Court of Appeal, for 
the Third Appellate District, affirming the 
judgement in said first mentioned action and also 
introduced in evidence certain briefs filed in 
said action in the said Superior Court and in 
the said District Court of Appeal; that the fore- 
going was all the evidence introduced by any of 
the parties to this action; that after the intro- 
duction of such evidence in support of said pleas 
of former adjudieations, counsel for defendants 
and counse! for plaintiffs argued the question of 
law as to whether such judgment supported said 
pleas of former adjudications; that said argu- 
ment was made on the 24th day of January, 
1922; that at the conclusion of said argument 
and on said 24th day of January, 1922, said 
Honorable William C. Van Fleet made the 
following statements from the bench, viz.: 
‘The Court.—I am satisfied from the impres- 
sion made upon my mind by this argument, to 
which I have listened with a great deal of inter- 
est, that I would not be justified in proceeding 
at this time to the trial of the case on the merits. 
I want to examine this question for mvself in 
the hght of the authorities and in the light of 
the pleadings in the former cases, in the State 
Court; but I am very strongly impressed with 


the fact that the contention is well taken. Mr. 
Taugher, I have heard you through now? 
Mr. TauGHEeR.—I was going to ask you a ques- 
tion. 
The Court.—Ask the question. What is it? 
Mr. TavcHer.—I was going to say, if your 
Honor would hke to have them, that there are 
various points upon which I ean supply author- 
ities if your Honor would give me permission. 
The Court.—Oh, you ought to know that I 
never decide anything blindly when I can have 
information from either side. But the ques- 
tion, the principles involved in the doctrine of 
res adjudicata are very well settled and they do 
not proceed along the narrow lines that it seems 
to me counsel for plaintiffs would be inclined to 
desire to confine them. It is not a question of 
whether or not in all of its refinements the 
same precise matters have been litigated in 
their fullness in one case,—if they occur in 
another case and if the essential principles in- 
volved in the case at hand has in another action 
been adjudicated and under pleadings where the 
same substantive grounds may have or might 
have been adjudicated, although even not in 
their fullness, yet if the party had the oppor- 
tunity in an action involving the same substan- 
tive rights to have those facts adjudicated and 
the judgment is in fact adjudicated on princi- 
ples there presented, he cannot have another 


10 


day in court to re-litigate those fundamental 
principles. 

Mr. Taucuer.—Yes. 

The Court.—Now then, I am only suggesting 
this, of course, in a tentative way, because I am 
fully satisfied myself that this defense is not 
well taken, and I will be perfectly frank to say, 
because I have become so familiar with the facts 
underlying this whole transaction with refer- 
ence to this woman’s property, that it is a stench 
in the nostrils of any honest man, the manner in 
which this woman’s property was taken from 
her originally. It was little less than down- 
right robbery. And I have stated it before in 
the presence of those who are responsible, and 
I again insist upon it, that the evidence that 
they may have given in the past in courts of 
justice under certain circumstances, does not 
change my attitude at all, because in the case 
of Mrs. Lineker against Dillon and in the sub- 
sequent contempt proceedings the entire facts of 
this entire transaction were developed to me in 
such a way as to leave no room for doubt as to 
the conelusion which should be based upon them; 
and therefore I desire if possible to reach the 
merits of this controversy. The character in 
which that occurred was brought out, was well 
illustrated, well evidenced upon the stand by 
one of the MeColgans—I don’t know whether it 
is the one that is still alive or the one that is 
dead— 
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Mr. Tatvcurr.—He is dead. 

The Courr.—Where he voluntraily made the 
suggestion that he felt—I don’t remember ex- 
actly how he expressed it—but undoubtedly it 
was on his conscience that he had felt that per- 
haps there was something coming to Mrs. Lin- 
eker and that he had had that in mind to come 
to a settlement with her, although he said he 
had not. 

Mr. Tavauer.—Yes, your Honor—offered set- 
tlement with her for several thousand dollars. 

The Covurr.—Yes, T ‘have forgotten. But 
underlying that declaration, which was forced 
from him undoubtedly by his conscience, was 
this history of a state of facts that should 
make any honest man blush, Therefore I say 
that if I can get away from this technical ob- 
jection—technical in the sense that it does not 
involve the merits—I shall do so; but I frankly 
say to vou now that TI cannot see my way clear 
upon the presentation that has been had here, 
and it has been a very thorough one, of avoiding 
the objection that has been made here. 

Mr. TAUGHER.—May we make a suggestion ? 

The Court.—Mr. Taugher, what is your sug- 
gestion? I don’t like to be interrupted or to be 
bombarded with questions after T have given my 
ruling. 

Mr. TaveHer.—Pardon me. 

The Courr.—What is it you wish to suggest ? 
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Mr. TaucHer.—I was going to say that if 
after your Honor reads those pleadings and you 
are still not satisfied, if your Honor will give 
me perniission then to write a little brief on the 
matter I will be glad to do it. 

The Court.—I don’t believe for a moment, 
with the presentation that has been made here, 
that there will be any room for any further light 
to be cast upon it by counsel. I just want to . 
look at these pleadings for myself and I believe 
that with my experience in the construction of 
pleadings that I will be just as well satisfied 
with my own construction as I would with the 
construction of counsel, when I decide. But, as 
I say, I am satisfied that I would not feel justi- 
fied to go on with the merits of this case until 
this question has been definitely settled, because 
of my very strong view that it would not be 
possible to do so with the strong conviction I 
now have that the judgment—that the defense 
will have to be sustained. Now, of course, coun- 
sel at the bar is not responsible for this; I don’t 
know who has been responsible; but this woman’s 
rights have been butchered in the past, and in my 
judgment she had a fine property there and it 
has been gotten away from her. Happily for 
her she was enabled, through the efforts of one 
of the counsel in this case, to recover a very con- 
siderable quantity of her property that had been 
or its equavalent, taken from her. But that 
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this property to-day is worth a great deal than 
has been recovered back to her I do not doubt. 

Mr. Tavcuer.—Worth a hundred thousand 
dollars. 

Mr, PArTRIDGE.—What nonsense. 

The Covrt.—I will continue the case on the 
merits until I have been able to examine those 
questions for myself, with the hope, as I say, 
that I may be able to avoid this defense, but 
with the fear that I shall not be able to. 

Mr. Harwoop.—Has your Honor any objec- 
tion to my handing you a memorandum on that 
matter containing the authorities? 

The Covurt.—No, sir, I don’t wish any memo- 
randum. I do not wish you to be heard in any 
further way than you have been. 

Mr. Harwoop.—I have handed counsel here 
this. 

The Court.—W ell, hand it to the clerk—are 
you asking to file something? 

Mr. Harwoop.—No, that is the only idea I 
had. 

The Covurt.—Oh, ves, I am willing for you to 
offer anything that has been presented here. 

Mr. TaucHer.—lI did not file anv authorities. 
If vou care to have me I will do so. 

The Court.—I think it might be well to have 
this argument written out. Have vou been 
taking down this whole thing (Addressing the 
Reporter) ? 
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The Rrprorter.—Yes, and with the assistance 
of the documents and pleadings I can tran- 
seribe it. 

The Court.—I don’t care anything about 
that. Give me the citations. The case on the 
merits is continued indefinitely until I have had 
opportunity to go into this matter. Js there 
anything else. This stands submitted on the 
feature of the defense, the question of res 
ad judicata.’ 


That the foregoing statements made by said 
Honorable William C. Van Fleet were taken 
down in shorthand by the official stenographic 
reporter of said court; that said Honorable 
William C. Van Fleet is designated in the fore- 
going statement by the words ‘The Court’; that 
at the time the foregoing statements were 
made by said Honorable Wiliam C. Van Fleet 
no evidence had been offered or received in sup- 
port of any of the issues in the above-entitled 
action except in support of the issues raised by 
the defendants’ affirmative pleas of former ad- 
judications; that said Honorable William C. 
Van Fleet believes that said Daniel A. MecCol- 
gan robbed the said plaintiff Norvena Lineker 
and believes that said Daniel A. McColgan was 
a dishonest and unscrupulous man; that such 
belief on the part of said Honorable William C. 
Van Fleet is not based upon any evidence re- 
eeived in any action or proceeding in which said 
Daniel A. MeColgan was a party or to which 
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said Daniel A. McColgan was privy, and is not 
based on any evidence received or introduced in 
the above-entitled action or suit; that if said 
Honorable William C. Van Fleet tries the issues 
of fact involved in the above-entitled action or 
suit, such belief on the part of said Honorable 
Wilham C. Van Fleet will prevent said Hon- 
orable William C. Van Fleet from determining 
such issues with impartiality ; that said Honor- 
able William C. Van Fleet believes that said 
plaintiff Norvena Lineker was grievously 
wronged by said Daniel A. McColgan in the 
transaction described in the bill of complaint 
herein; that such belief on the part of said 
Honorable William C. Van Fleet is not based 
on any evidence received in any action or 
proceeding in which said Daniel A. McColgan 
was a party, or to which he was privy, and is 
not based on any evidence received in the above- 
entitled action or suit; that if said William C. 
Van Fleet tries the issues of fact involved in the 
above-entitled action or suit, such belief on his 
part will prevent him from determining such 
issues With impartiality; that said Daniel A. Mc- 
Colgan was not in fact dishonest or unscrupu- 
lous; that said Daniel A. McColgan never robbed, 
or defrauded, or took any undue advantage of 
said plaintiff Norvena Lineker, or of any other 
person; that said plaintiff Norvena Lineker was 
never wronged or defrauded by said Daniel A. 
McColgan, and that in all transactions between 
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said Daniel A. MeColgan and said Norvena 
Lineker, said Daniel A. McColgan acted hon- 
estly and with good faith; that the reasons why 
this affidavit was not filed not less than ten days 
before the beginning of the term of the above- 
entitled court are as follows: That affiant did 
not at any time prior to the 24th day of Janu- 
ary, 1922, know that said Honorable William 
C. Van Fleet had a personal prejudice or bias 
against affiant or a personal prejudice or bias 
in favor of said plamtiff Norvena Lineker; 
that on said 24th day of January, 1922, the said 
Honorable William C. Van Fleet ordered that 
the trial of the above-entitled action or suit be 
continued indefinitely until said Honorable Wul- 
liam C. Van Fleet had an opportunity to deter- 
mine the sufficiency of said pleas of former 
adjudications, and at the time of making said 
order, said Honorable William C. Van Fleet 
stated that he would try no cases at San Fran- 
cisco until after the month of March as he would 
be engaged during the month of March in try- 
ing cases at the City of Sacramento; that the 
official stenoeraphiec reporter who took down the 
said statements of said Honorable William C. 
Van Fleet, as aforesaid, was not the regular 
stenographic reporter of said court, but was 
merely acting as such reporter on the 24th day 
of January, 1922, in the place of the regular 
stenographie reporter; that the stenographie re- 
porter who took down said statements in short- 
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hand as aforesaid is named W. L. Flannery and 
is regularly employed as a stenographic reporter 
by the Railroad Commission of the State of 
California; that after the 24th day of January, 
1922, Alfred J. Harwood, affiant’s counsel here- 
in, made diligent effort to communicate with said 
W. L. Flannery and on several oceasions called 
at the office of the said Railroad Commission 
to see said W. L. Flannery, so that he would 
request said W. L. Flannery to transcribe his 
notes taken on the said 24th day of January, 
1922, but affiant’s said counsel was unable to 
make such request of said W. L. Flannery for 
the reason that said W. L. Flannery was at 
Eureka and other places in the State of Cali- 
fornia, acting as official stenographie reporter 
for the said Railroad Commission at hearings 
held at Eureka and said other places; that affi- 
ant’s said counsel used reasonable diligence in 
making such request of said W. L. Flannery 
and used reasonable diligence in obtaining a 
transcript of the notes of said W. L. Flannery 
made on the 24th dav of January, 1922, as afore- 
said; that affiant’s said counsel was unable to 
obtain a transcript of said notes until the last 
week in the month of February, 1922; that on 
the said 24th dav of January, 1922, said Honor- 
able William C. Van Flect did not continue 
the trial of the above-entitled action or suit to 
any definite day or term of said court, but con- 
tinued the trial thereof indefinitely; that the 
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time for the trial of said action or suit has not 
yet been set. 

Wherefore, affiant, the said defendant, prays 
that the Honorable William C, Van Elect pro- 
ceed no further in the above-entitled action, but 
another Judge shall be designated in the manner 
prescribed in Section 20 of the Judicial Code. 
or chosen in the manner prescribed in Section 


23 thereof, to hear such matter. 
Adelaide MeColgan. 


Subseribed and sworn to before me this 16th 
day of March, 1922. 

[Seal ] H. J. Casey, 
Notary Public in and for the City and County 

of San Francisco, State of California. 

CERTIFICATE OF COUNSEL OF REcorD. 

I, the undersigned, Alfred J. Harwoed, counn- 
sel of record for the above-named defendant 
Adelaide McColgan, as administratrix with the 
will annexed of the estate of Daniel A. MceCol- 
gan, deceased, do hereby certify that the fore- 
going affidavit and application are made in good 
aundal. 

Alfred J. Harwood, 
Counsel of Record for said Defendant.’’ 


The affidavit of the defendant R. McColgan is 
substantially the same as the affidavit filed by the 
defendant Adelaide MceColgan. (Tr. pg. 152.) 

It is respectfully submitted that the affidavits 
clearly show bias and prejudice against these de- 


is) 


fendants on the part of the judge. The judge has 
stated that the whole transaction between the de- 
fendants Daniel A. McColgan and R. MceColgan and 
the plaintiff Norvena Lineker is a stench in the 
nostrils of any honest man and that it is httle less 
than downright robbery. The judge has also stated 
that the entire transaction was developed before 
him in the action of Lineker v. Dillon in such a way 
as to leave no doubt as to the conelusion that should 
be based upon it. The judge has also stated that one 
of the McColgans in that case voluntarily made the 
suggestion that he felt that perhaps there was 
something coming to Mrs. Lineker and that he had 
it in his mind to come to a settlement with her, but 
that he had not done so. The judge has said that 
this statement on the part of McColgan was forced 
from him undoubtedly by his conscience, and that 
underlying that declaration was a history of a state 
of facts that should make any honest man blush. 
The judge also stated that if he could get away 
from the technical objection (the pleas of res judi- 
cata) he should do so. The judge has also stated that 
Mrs. Lineker’s rights have been butchered and that 
he would examine the question as to the pleas of 
res judicata with the hope that he might be able to 
avoid this defense. 


It is apparent that Judge Van Fleet believes that 
the McColgans defrauded Mrs, Lineker. This be- 
lief is not based on any testimony taken at the trial 
of this suit or at any trial where the MeColgans 
were partics or where they had their day in court, 
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or where they had the right to cross-examime wit- 
nesses or to show their side of the transaction, but is 
based on testimony taken wm a case to which the 
McColgans were neither parties nor privies. 

In the suit the McColgans are charged with fraud 
and it is incumbent upon the chancellor who tries 
the cause to find whether or not these charges of 
fraud are sustained by the evidence. 


It is respectfully submitted that the case of Ber- 
ger v. United States, 255 U. S. 32, ts decisive here. 
In that case the affidavit averred that the judge was 
prejudiced against the affiant because he was born 
in Austria. The affidavit quoted certain statements 
impugning the lovalty of Germans and German 
Americans that the judge had made with reference 
to Germans and German Americans generally. The 
Supreme Court held that this affidavit sufficiently 
complied with Section 21 of the Judicial Code. 


Referring to the affidavit required by that Sec- 
tion, Mr. Justice McKenna said: 


“Of course the reasons and facts for the be- 
hef the litigant entertains are an essentail part 
of the affidavit, and must give fair support to 
the charge of a bent of mind that may prevent 
or impede impartialitv of judgment. The affi- 
davit of defendants is of that character. The 
facts and reasons it states are not frivolous or 
fanciful but substantial and formidhle and they 
have relation to the attitude of Judge Landis’ 
mind toward these defendants.”’ 


In the above case the Supreme Court held that 
when an affidavit is filed pursuant to Section 21 of 


the Judicial Code it becomes the duty of the judge 
to pass upon its sufficiency under that Section, and 
that, if it is sufficient, he is obliged to designate 
another judge. 


The Supreme Court further held that the aver- 
ments of the affidavit could not be contradicted by 
other affidavits. After quoting Section 21 of the 
Judicial Code, Mr. Justice MclXenna said: 


‘There is no ambiguity in the declaration, 
and seemingly nothing upon which constr uction 
ean be exerted, —nothing to qualify or temper 
its words or effect. It is clear in its permis- 
sion and direction. It permits an affidavit of 
personal bias or prejudice to be filed, and upon 
its filing, if it be accompanied by certificate of 
counsel, directs an immediate cessation of action 
by the judge whose bias or prejudice is averred 
and, in his stead, the designation of another 
judge. And there is purpose in the econjune- 
tion; its elements are complements of each 
other. The exelusion of one judge is empha- 
sized by the requirement of the designation of 
another. 

But it is said that there is modification of the 
absolutism of the quoted declaration in the 
succeeding provision that the ‘affidavit shall 
state the facts and reasons for the belief’ of 
the existence of the bias or prejudice. It is 
urged that the purpose of the requirement is 
to submit the realitv and sufficienev of the facts 
to the judgment of the judge, and their sup- 
port of the averment or belief of the affiant. 
It is in effect urged that the requirement can 
have no other purpose; that it is idle else, giv- 
ing an automatism to the affidavit which over- 
rides everything. But this is a misunderstand- 
ine of the requirement. It has other and less 
extensive use, as pointed out by Judge Meek in 


Henry v. Speer, supra. It is a precaution 
against abuse, removes the averments and _ be- 
hef from the irresponsibility of unsupported 
opinion, and adds to the certificate of counsel 
the supplementary aid of the penalties attached 
to perjury. Nor do we think that this view 
gives room for frivolous affidavits. ”’ 


In reply to the contention of the Solicitor Gen- 
eral that the affidavit in the Berger case was founded 
upon ‘‘opinions, beliefs, rumors or gossip’’ and that 
it was made on information and belief, Mr. Justice 
MeKenna further said: 


‘“We do not know what counsel means by 
‘opinions, beliefs, rumors, or gossip.’ The belief 
of a party the section makes of concern, and if 
opinion be nearer to or farther from persuasion 
than belief, both are of influence, and univer- 
solly regarded as of influence, in the affairs of 
men, and determinative of their conduct; and it 
is not strange that Paragraph 21 should so re- 
gard them. 

We may concede that Paragraph 21 is not 
fulfilled by the assertion of ‘rumors or gossip,’ 
but such disparagement cannot be apphed to 
the affidavit in this case. Its statement has 
definite time and place and character, and the 
value of averments on information and belief 
in the procedure of the law is recognized. To 
refuse their application to Paragraph 21 would 
be arbitrarv and make its remedy unavailable 
in many, if not in most, cases.’’ 


Mr. Justice MeKenna further said: 


‘‘We are of opinion, therefore, that an affi- 
davit upon information and belief satisfies the 
section, snd that, upon its filing, if it show the 
objectionable inclination or disposition of the 


2s 


judge, which we have said is an essential con- 
dition, it is his duty to ‘proceed no further’ in 
the case. And in this there is no serious detri- 
ment to the administration of justice, nor m- 
convenience worthy of mention; for of what con- 
cern is it to a judge to preside in a particular 
case? of what concern to other parties to have 
him so preside? and any serious delay of trial 
is avoided by the requirement that the affidavit 
must be filed not less than ten days before the 
commencement of the term. 

Our interpretation of Paragraph 21 has, 
therefore, no deterring consequences, and we 
cannot relieve from its imperative conditions 
upon a dread or prophecy that they may be 
abusively used. They can only be so used by 
making a false affidavit; and a charge of, and 
the penalties of, perjury, restrain from that,— 
perjury in him who makes the affidavit, con- 
nivance therein of counsel. thereby subjecting 
him to disbarment. And upon what inducement 
and for what achievement? No other than try- 
ing the case by one judge rather than another, 
neither party nor counsel having voice or in- 
fluence in the designation of that other; and 
the section, in its care, permits but ‘one such 
affidavit.’ 


But if we concede, out of deference to judg- 
ments that we respect, a foundation for the 
dread, a possibility to the prophecy, we must 
conclude Congress was aware of them and con- 
sidered that there were countervailing benefits. 
At any rate, we can onlv deal with it as it is 
expressed, and enforce it according to its ex- 
pressions. Nor is it our function to approve or 
disapprove it; but we may sav that its solici- 
tude is that the tribunals of the country shall 
not onlv be impartial in the controversies sub- 
mitted to them, but shall give assurance that 
they are impartial.—free, to use the words of 
the section, from anv ‘bias or prejudice’ that 
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might disturb the normal course of impartial 
judgment. And to accomplish this end the 
section withdraws from the presiding judge 
a decision upon the truth of the matters alleged. 
its explicit declaration is that, upon the making 
and filing of the affidavit, the judge against 
whom it is directed ‘shall proceed no further 
therein, but another judge shall be designated 
in the manner prescribed in Paragraph 23 to 
hear such matter.’ 

And the reason is easy to divine. To commit 
to the judge a decision upon the truth of the 
facts gives chance for the evil against which 
the section is directed. The remedy by appeal 
is Inadequate. It comes after the trial, and if 
prejudice exist, it has worked its evil, and a 
judgment of it in a reviewing tribunal is pre- 
carious. It goes there fortified by presump- 
tions, and nothing ean be more elusive of es- 
timate or decision than a disposition of a mind 
in which there is a personal ingredient.”’ 


In the Berger case Judge Landis permitted to be 
filed a stenographic report of the remarks made by 
him. This stenographic report showed that the re- 
marks actually made were essentially different from 
the remarks quoted in the affidavits of the defend- 
ants. In holding that the stenographic report 
should not be considered by the court, the Supreme 
Court said: 


‘‘After overruling the motion of plaintiffs 
for his displacement, Judge Landis permitted 
to be filed a stenographie report of the incident 
and language upon which the motion was based. 
We, however, have not discussed it, because, 
under our interpretation of Paragraph 21, it 
is excluded from consideration.”’ 
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Mr. Justice Day in his dissenting opinion said: 


‘It does not appear that the trial Judge had 
any acquaintance with any of the defendants, 
only one of whom was of German birth, or that 
he had any such bias or prejudice against any 
of them as would prevent him from fairly and 
impartially conducting the trial.’’ 


With reference to the construction of Section 21 
of the Judicial Code, Mr. Justice Reviolds (vho 
also dissented) said: 


“Of course no Judge should preside if he 
entertains actual personal prejudice towards 
any party and to this obvious disqualification 
Congress added honestly entertained belief of 
such prejudice when based upon fairly adequate 
facts and cireumstances.’’ 


The situation here is as follows: These defendants 
are before a court of equity charged with fraud. 
It is incumbent upon the chancellor to determine 
whether these charges of fraud are sustained by the 
evidence. Before one word of evidence has been 
received, the chaneellor states, in effect, that he be- 
lieves the defendants have ben guilty of the very 
fraud charged against them in the plaintiffs’ bill 
of complamt. The chaneellor has stated that his 
belief is based upon evidence received in an action 
at law to which action at law these defendants are 
strangers. It is respectfully submitted that tt 
would be impossible to present a more elear case 
of bias end prejudice and that if the statute ts con- 
strued not to apply tn sueh a case then the stutute 
1s meaningless. 
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There are a number of cases (such as State v. 
Bohan, 19 Kan. 28, which hold bias and prejudice 
is not shown where at a former trial of a criminal 
case (where the Jury and not the judge passes on 
the facts) a judge at the conclusion of the case, in 
sentencing the defendant, expressed himself as be- 
heving in the defendant’s guilt. Such bias or prej- 
udice (if it can be called bias or prejudice at all) 
may be said to be bias or prejudice in the case, for 
in those eases the judge has heard the evidence and 
the defendant has had his day in court, and the state- 
ments made by the judge in sentencing the defendant 
were made in the orderly course of judicial proced- 
ure and were based on the finding of the jury. 


But, it 1s respectfully submitted, no case will be 
found which holds that a chancellor is not biased or 
prejudiced where the facts are at all similar to those 
shown in the affidavits on file herein. On the con- 
trary, the authorities are all the other wav, and in 
many cases it is intimated that a very much weaker 
showing of bias and prejudice than is her presented 
would be sufficient to sustain the charge of bias and 
prejudtce. 

Assume that in Berger v. U. S., 255 U.S. 32 supra, 
the trial judge had said at a hearing on a demurrer 
to the indictment that he believed Berger to be dis- 
loval. Would not that fact more clearly show pre- 
judice and bias than the facts stated in Berger’s 
affidavit? And vet such a statement made at the 
hearing of the demurrer might be called ‘‘ prejudice 
in the cause.’’ It is respectfully submitted that the 
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test is not whether the statements showing prejudice 
or bias are made in the cause in which the charge 
of prejudice or bias is made. The test must be: 
Do the statements made by the judge, whether made 
in the cause or in some other case, show prejudice or 
bias? Of course there is a clear and well recognized 
distinction between statements made by a judge 
after the hearing of evidence in a cause and state- 
ments made before he has heard the evidence. 


It is respectfully submitted that this is a much 
stronger case than Berger v. United States, supra. 
Tlere the judge passes upon the facts; there the 
facts were passed upon by a jury. Here the feeling 
on the part of the judge ts directed against the de- 
fendants personally; there the fecling was against 
a class of which the defendant Berger was not even 
a member, some of the other defendants, jointly tm- 
pleaded with Berger, being members of that class. 
Here the judge has come in contact with the de- 
fendants; there the judge was wholly unacquainted 
with Berger and had never come in contact with 
him. 


In Massie v. Commonwealth, 20 S. W. 704 (Ky.), 
the Court of Appeals of Kentucky held that an affi- 
davit setting forth that after a former trial of a 
eriminal case, at which trial the jury disagreed, the 
judge expressed his opinion of the guilt of the de- 
fendant, showed prejudice on the part of the judge. 


In Estudillo v. Security Loan Co., 158 Cal. 70. 
after the trial and judgment and pending procecd- 
ings on a motion for a new trial, the party against 


whom the judgment was rendered filed an affidavit 
of bias and prejudice under Section 170 of the Code 
of Civil Procedure. Referring to the affidavit, the 


Supreme Court said: 


‘“We do not deem it necessary to set forth the 
averments of the affidavits upon which plain- 
tiffs rehed to support this motion. If they con- 
tained any statements tending to show bias on 
the part of the judge, these statements were 
fully met by counter affidavits. The finding of 
the trial Judge on conflicting affidavits is con- 
elusive on appeal, even though the question in 
controversy be the disqualification of the judge 
himself. (Swan v. Talbot, 152 Cal. 142 (94 Pae. 
238).) The uneontradicted matter consisted 
merely of a recital of the proceedings prior to 
and during the trial, mm the course of which 
Judge Oster made a number of rulings ad- 
versely to the plaintiff’s contentions. We are 
not prepared to concede that all or any of these 
rulings were erroneous. But if it be assumed 
that in each of them the trial court committed 
error, that fact alone would not be sufficient to 
show bias on his part. The record is devoid of 
the slightest mdication that Judge Oster had 
any relations, outside of the trial, with any of 
the parties, that he entertained any feelings of 
hostility or friendship toward any of them, or 
that he had, except in the course of orderly 
judicial nrocedure, gwen utterance to any ex- 
pressions concerning the merits of the case.” 


Here is a direct intimation that had the judge had 
any relations with either of the parties, outside of 
the trial, or had he, other than in the course of 
orderly judicial procedure, given utterance to any 
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expressions concerning the merits of the case, there 
would have been a sufficient showing, 


In the case at bar the judge came im contaet with 
the plaintiff Norvena Lineker and the MeColgans 
outside of the trial, and he has expressed himself on 
the merits of the instant case without hearing the 
evidence, 


In People v. Findley, 1382 Cal. 304, the defend- 
ant’s affidavit stated that the judge, at a former 
trial, had stated that he had no doubt as to the 
defendant’s sanity. Referring to this affidavit the 
Supreme Court said: 


‘‘Insanity being set up as a defense, if the 
judge had wantonly, and without any occasion 
for it, announced in the presence of the jury 
that he had never had any doubt as to the de- 
fendant’s sanity, this might indicate that he was 
not disposed to give the defendant a fair trial; 
but the affidavit does not give us the full pro- 
eeedings in reference to this matter; it does 
not state what was said by defendant’s counsel, 
in his opening statement or elsewhere, to ¢éall 
forth any remark from the court as to the 
sanity of defendant. The exact language of 
eourt and counsel was undoubtedly taken down 
by the court reporter at the time, and this, or its 
substance, should have been presented at the 
hesring of the motion. In the absence of a 
showing to that effect, it will not be presumed 
that the court made the remark without any eall 
for it. The only proper occasion, that occurs to 
us, that the court would have to announce that 
he never had any doubt as to defendant’s sanity 
would be in response to a suggestion on the part 
of defendont’s attorney that his chent was then 
insane, and a demand that the question of his 


then present sanity be tried hefore a jury called 
specially for that purpose, in accordance with 
the provisions of section 1368 of the Penal Code. 
It would be no evidence of prejudice in the 
judge, for him to declare, in response to a de- 
mand of this nature, that he had no doubt as to 
the sanity of defendant; and if counsel desired 
that the declaration should not he made in the 
presence of the Jury, he should not eall for the 
ruling in their presence, but should request the 
court to direct them to retire.’’ 


In McHhwen v. Occidental Life Ins. Co., 172 Cal. 
6, 10, the affidavit stated that at a former trial of 
the case the Judge had made the following statement: 


“‘T will entertain a motion for a new trial 
upon the minutes of the Court at any con- 
vement time. I do not see how the Jury could 
possibly have reached this verdict.”’ 


In this case the judge (pursuant to the California 
law) filed an affidavit disclaiming bias and preju- 
dice. The Supreme Court said: 


‘This affidavit (the Judge’s affidavit) was, in 
itself, sufficient to overcome the very meager 
showing made by the plaintiff in her effort to 
establish prejudice on the part of the judge. It 
makes little difference, therefore, whether Mr. 
Thompson’s affidavit was, strictly speaking, ad- 
missible or not. 

‘‘Plaintiff’s affidavit shows that after ruling 
against her in the first trial Judge Wood 
granted her motion for a new trial; that an 
appeal was taken by her opponent; and that she 
prevailed over that opponent in the court of 
appeal. We fail to see how these facts indicated 
any bias or prejudice on the pert of the Judge. 
On the contrary, they evidenced a desire to do 
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justice which caused the judge frankly to admit 
that his ruling in granting the nonsuit was in- 
correct. Next we find that the plaintiff feared 
she would not be fairly treated on the second 
trial: but her state of mind is not evidence. She 
complains that the judge generally decided 
against her on objections made by her counsel 
but she does not show, nor even assert, that such 
rulings were not generally justified. Three of 
the four rulings of which she makes specific 
complaint seem to have heen reversed by the 
court of its own motion. We refer to those by 
which the privileged communications made by 
deceased to three physicians were first admit- 
ted and then stricken out. Surely these things 
do not indicate prejudice. On the contrary, they 
exhibit a desire on the part of the court to be 
fair. Erroneous rulines against a litigant, even 
when numerous and continuous, form no 
eround for a charge of bias or prejudice, es- 
pecially when they are subject to review. (Es- 
tudillo v, Seeurmtv Loan ete. Co., 158 Cal. 66 
(109 Pac. 88+); Burke v. Mayall, 10 Minn. 287; 
State v. Bohan, 19 Kan. 28: Stehl v. Schwartz, 
Gye ash. 25 (120 Page 856): Bell vy. Bell, 18 
Idaho 636 (111 Pae. 1074); State v. Barnett, 
to. C422 (82 Sek, 795).) Nor are a judge’s 
expressions of opinion, uttered in what he con- 
eeives to be the discharge of his judicial duty, 
evidence of bias or preiudice. (State v. Bohan, 
ueelkan. 28: State v. Cuilly, 69°K2n. 802 (77 Pac. 
(01): Mix parte N. K. Fairbank Co., 194 Fed. 
978; Epstein v. United States, 196 Fed. 354 
(116 C. C. A. 174).) 

“The vexation of the judge, and his remark 
that he did not know how the jury eould pos- 
sibly have reached such a verdiet, does not 
show preiudice against Mrs. McEwen. These 
things indieated perhans that he had formed an 
opinion regarding the legal questions which had 
been presented in the case and in reference to 
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the sufficiency of plaintiff’s proof. Such con- 
viction in the mind of the judge, based upon his 
actual observation of the witnesses, the hearing 
of their testimony, and his knowledge of the law 
applicable to such cases does not amount to that 
prejudice against a litigant which the statute 
contemplates as a basis for change of venue. 
(Western Bank of Scotland v. Tallman, 15 Wis. 
92, 104).”’ 


In Western Bank v. Tallinan, 15 Wis. 101 (cited 
by the California Supreme Court), the court held 
that the fact that the judge had formed an opinion 
upon the legal questions involved in the case did 
not show prejudice. 


In Moses v. Julian, 84 Am. Dec. 122 (N. H.), the 
court, with reference to prejudice and bias on the 
part of a judge, said: 


‘Under this head falls the class of cases 
where the Judge has a bias or prejudice in 
favor of or against one of the parties. Such 
bias, caused by hearing an ea” parte statement 
of the facts of a case, would be a disqualification 
to try it. A Judge anxiously on his guard to 
hear nothing of the cases which may come be- 
fore him except what is said in Court and in 
the presence of the adverse party, may yet 
find that he has been imposed upon by artful 
statements designed to create a judgment in 
his mind relative to the case. In such a case 
he may well decline to sit in the ease.”’ 


In this case Judge Van Fleet had heard what is 
tantamount to an er parte account of the transac- 
tions which are the hasis of this suit, and has been 
influenced thereby adversely to these defendants. 
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In Commonwealth v. Webster, 59 Mass. 295, 297, 
the court said: 


‘The word ‘prejudice’ in a statute making 
the prejudice of a juror a ground of challenge, 
seems to imply nearly the same thing as ‘opin- 
ion’ a prejudgment of the case, and not neces- 
sarily an enmity or ill will against either party. 
*¥ * * It must be such an opinion upon the 
merits of the question as would be likely to 
bias or present a candid judgment upon a full 
hearing of the evidence.”’ 


In Hungerford v. Cushing, 2 Wis. 397, 405, 
it was said: 


“Under a statute providing for a change of 
venue on the ground of prejudice of the judge 
trying the cause, the term ‘prejudice’ does not 
mean an opinion formed beforehand upon the 
questions of law involved in the case, but an 
opinion or judgment in regard to the case, 
formed beforehand without eramination, or a 
prepossession.”” 


In Hinkle v. State, 21 8S. E. 595, 600, the 
court said: 


‘‘Prejudice means a prejudging of a case 
from any cause. It means a settled and fixed 
opinion, either as to the guilt or innocence of 
an accused, no matter from what cause that 
opinion is derived or upon what it is based.”’ 


In Hudgins v. State, 2 Ga. 173, 176, the court 
said: 


‘‘Bias is that which sways the mind toward 
one opinion rather than another . . . One 
whose opinion is preeoneecived and expressed 
is inclined to that side, and some evidence is 
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necessary before these impressions can be re- 
moved and his mind restored to the straight 
line of indifference.” 


In State v. Board of Education, 52 Pac. 319, 
(Wash.), the court said: 


‘“While some courts have decided that the 
tests of the respective qualifications of judges 
and jurors are not the same, yet in a ease of 
this kind, where the judges pass upon the facts, 
we sce no good reason why the test of qualifica- 
tion should be different.”’ 


In the above case the court also said: 


“To compel a litigant to submit to a judge 
who has already confessediy prejudging him, 
and who is candid enough to announce his de- 
cision in advance, and insist that he wili adhere 
to it no matter what the evidence may be, would 
be farcical and manifestly wrong.” 


In Wharton Cr. Law, (Sec. 2945), the author 

says: 

“The practice among the civilians extends 
the right of challenge for cause to the judges 
as well as the jurors; and the great inclination 
of authority is that the same causes which dis- 
qualify one disqualify the other. Where the 
judge, like a chancellor, sits to try both fact 
and law, as in the case with the civilians, there 
is peculiar reason for the application to him 
of a jealous test.” 


In Chenault v. Spencer, 68 S. W. 128, (Ky.), 
the affidavit of one of the parties stated that the 
judge had said that affiant had no right to the land 
in controversy, and had criticized the decision of the 
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court of appeals in affiant’s favor. Held, that the 
judge was disqualified by reason of bias and 
prejudice. 


Section 21 of the Judicial Code was enacted in 
1912. It is remedial and should be liberally con- 
strued. It received such liberal construction in the 
case of Berger v. United States, supra. All that 
the statute requires is that the facts stated shall 
reasonably support the claim of bias and prejudice. 


As pointed out by Mr. Justice Reynolds in his dis- 
senting opinion in Berger v. United States, supra, 
it is not the actual personal prejudice of the judge 
against the party which is contemplated by Section 
21 of the Judicial Code, but the honestly entertained 
belief of such prejudice on the part of the litigant 
when such belief is based upon fairly adequate facts 
and circumstances. These defendants have this be- 
lief, and this belief is supported bv the certificate of 
their counsel of record as required by the Statute. 
How can it be said the facts and cireumstances 
stated in the affidavits do not afford a fairly ade- 
quate basis for this belief? 


In California, before 1897, bias and prejudice on 
the part of the judge were not grounds for chang- 
ing the judge, but in 1897, Section 170 of the Code 
of Civil Procedure was amended so as to make 
prejudice or bias such grounds. The California 
eases decided under the law as it existed before 
‘1897, are, of course, not applicable here. Nor are 
the cases in manv states (notably Texas) where 
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bias and prejudice are not recognized by statute as 
a ground. 


In addition to the foregoing authorities, the fol- 
lowing may be cited: 
Works v. Superior Court, 1380 Cal. 304; 
Morehouse v. Morehouse, 186 Cal. 332; 
Bassrord vehort, 162)Cale Wail); 
State v. Fullerton, 183 Pac. 979 (Okla.). 


The word ‘‘prejudice”’ is defined by Webster’s In- 
ternational Dictionary as follows: 
‘*Prejudice—Preconceived judgment or opin- 
ion; leaning toward one side of a question from 
other considerations than those belonging to it; 
prepossession; unreasonable predilection for, or 
objection against, anything; esp. an opinion or 
leaning adverse to anything without just 
grounds or before sufficient knowledge.”’ 


The word is derived from the prefix ‘‘pre’’ and 
the word ‘‘judge.”’ 
‘‘Bias’’ is defined by the same authority as 


follows: 


‘*Bias—a leaning of the mind; propensity or 
prepossession toward an object or view, not 
having the mind indifferent . . . prejudice.”’ 


At the hearing in the District Court, counsel for 
plaintiffs cited the case of 

Ex parte N. K. Fairbanks Co., 194 Fed. 978, 
(District Court.) 


The affidavit in that case was frivolous in the ex- 
treme. It did not in the slightest degree tend to 
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show bias or prejudice against the N. K. Fairbanks 
Co. 


Referring to the affidavit filed, the District Judge 
said: 

‘The only reason stated as a fact, and not al- 
leged on information and belief, to show per- 
sonal bias or prejudice between the parties, is 
the correspondence between the presiding judge 
and Judge Shelby, which is made an exhibit 
to the petition and refers to the application 
made to the Circuit Judges to designate another 
judge to trv the case. No reference whatever 
was made to the merits of the litigation, or pref- 
erence expressed between the parties, or inti- 
mation of any kind given cither as to the law 
or the facts of the case.”’ (Page 991.) 


In Ex parte N. K. Fairbanks, supra, the District 
Judge had written a letter to the Circuit Judge con- 
taining a very mild criticism of one of the attorneys 
(who was not the attorney of record) of the N. K. 
Fairbanks Co. In this letter, the attorney was 
eriticized for complaining to the Circuit Judge that 
the case had been delayed. The attornev had filed 
a petition with the Cireuit Judges of the Fifth 
Circuit, asking that a judge be assigned to try the 
ease on the ground of the alleged delay. One of the 
Circuit Judges sent a copy of the petition to the 
District Judge, together with a letter, and it was 
in reply to this letter that the District Judge mildly 
criticized the attornev who had filed the petition 
with the Cireuit Judges. 


Counsel for plaintiffs at the hearing before Judge 
Van Fleet quoted the following extract from the 
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opinion of the District Court in the case of Ea parte 
N. K. Fairbanks Co., supra: 

‘Common sense and the authorities alike 
teach that such expressions of opinion by:a 
judge in the discharge of duty, concerning 
either the conduct of a ltigant or its attorney, 
are not evidence of personal prejudice or bias 
as to either.”’ 


This statement of the court was made with refer- 
ence to the mild criticism of the party’s attorney. 


Furthermore, the decision of the District Court in 
Ex parte N. K. Fairbanks, 194 Fed. 978, supra, has 
been overruled by the Supreme Court of the United 
States on nearly every point decided. The District 
Court in that case held that the affidavit could not 
be made on information or belief, and also held 
that if Section 21 of the Judicial Code was con- 
strued to mean that the mere filing of an affidavit, 
stating facts reasonably supporting the charge of 
bias and prejudice, required the judge to be 
changed, then the Section was unconstitutional. In 
both of these particulars the decision of the District 
Court was overruled by the Supreme Court in 
Benger Ua woe 20) Uo 


At the hearing counsel for plaintiffs cited Hm- 
poria v. Volmer, 12 Kan. 627. Under the law of 
Kansas (as appears from the opinion in the case 
cited), it must he clearly shown that there exists 
a prejudice on the part of the judge against the 
defendant. Tt was not sufficient that a prima facie 
ease be shown “‘such a ease as would reauire the 
sustaining of a challenge to a juror.’’ And under 
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the law of Kansas, where the application was denied, 
the reviewing court should sustain the trial court 
‘fon the ground that the judge must have been per- 
sonally conscious of the falsity or non-existence of 
the grounds alleged.’’ Obviously the case has no 
application to a ease arising under Section 21 of 
the Judicial Code, as construed by the Supreme 
Court in Berger v. U. S., 255 U.S. 32, supra. 


At the hearing counsel for plaintiffs stated that 
“Tt further appears from the very statements dis- 
closed by the affidavits that the court expressly says 
he feels that he will have to sustain the plea of res 
judicata’ and that ‘‘Clearly this shows that there 
could be no personal prejudice or personal bias 
affecting a hearing on the merits.”’ 


Just how the statement of the judge quoted above 
in any way lessens the effect of the statements con- 
cerning the merits of the case, was not pointed 
out by counsel. 


Counsel for plaintiffs also made the point that 
the other defendants have not filed affidavits under 
Section 21. But that fact is wholly immaterial. 


In Henry v. Speer, 201 Fed. 869, 871, cited by 
plaintiffs at the hearing, a reference had been made 
to the master in chancery in an equity suit in which 
Henry was a party. In Henry’s affidavit it was 
averred that the judge ‘‘was biased and prejudiced 
against deponent’s (the plaintiff) right to recover.’’ 
The affidavit stated that the judge had rendered an 
opinion ‘fin which practically every issue was pre- 
judged and determined by said judge.’’? The opin- 


ion was rendered in pursuance of the discharge of 
the official duty of the judge. The opinion itself is 
not printed in the report of the case in 201 Federal, 
but presumably it merely stated the judge’s con- 
clusions on matters of law or fact that had been 
submitted to him for his decision. The affidavit in 
the above case did not state that the judge had any 
personal prejudice or bias against the affiant, but 
merely a prejudice against the affiant’s ‘“‘right to 
rCCOVELy 


Contrast that case with the case at bar. There 
the judge had heard a preliminary matter in the 
cause and in deciding that preliminary matter had 
rendered an opinion adverse to the plaintiff’s con- 
tentions. The opinion was rendered in discharge 
of the official duty of the judge, and doubtless re- 
lated to the matter which had been submitted to him 
for his decision. And if the opinion went beyond the 
law of the case and referred to the facts, doubtless 
such reference to the facts was called for by the 
nature of the matter that was submitted to the 
court for its decision. Moreover, if any reference 
was made to the facts, it was a reference based upon 
the facts as they were made to appear to the court 
in the action in which the opinion was filed. In 
that case the judge had never come in contact with 
the litigant outside of the case. But in the case 
at bar the statements made by the judge had no 
reference to the plea of res judicata, which had been 
submitted to him for his decision. Nor were the 
statements hased upon anv evidence which had been 
introduced in the pending cause but were based on 
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evidence introduced in a cause in which these de- 
fendants were strangers. They were based on a 
contact with these defendants outside of the case. 
Moreover, the statements made in this case show 
an extremely strong feeling on the part of the 
judge that these defendants have been guilty of 
gross fraud in the very matters which are the basis 
f the bill of complaint. 


In plaintiffs’ points and authorities filed at the 
hearing before Judge Van Fleet, it was said that 
‘fa judge’s expressions of opinion, uttered in 
which he conceives to be the discharge of his 
judicial duty, ave not evidence of bias or 
prejudice,” 
and in support of this statement the case of State 
v. Bohan, 19 Kan. 28, and other cases are cited. In 
that case State v. Bohan, the judge, at the con- 
clusion of the trial of a criminal case, and a verdict 
of guilty by the jury, expressed himself as believing 
in the defendant’s guilt. As pointed out in the first 
part of this brief the statements made by the judge 
were made in the ordinary course of judicial pro- 
eedure, and were based on the jurv’s verdict of 
guilty. 

Pepcase where, ‘attcr “Weare the evidence, the 
judge criticizes the conduct of a party, 1s In no 
respect similar to a case where a party’s conduct is 
harshly criticized before any evidence is received 
and where the criticism is based upon a contact 
with the party wholly outside of the case. Further- 
more, it is respectfully submitted, In no sense can 
the statements quoted in the affidavits on file be 
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deemed to have been made in the discharge of the 
judicial duty of the judge. 

It may be noted that the statements of Judge 
Landis under consideration in Berger v. U. S., 
supra, were actually made in the discharge of his 
judicial duty in the case where the statements 
were made. They were made in sentencing a person 
who had been convicted of violating the Espionage 
Act. 


Epstein v. U. S., 196 Fed. 354, cited by plaintiffs 
at the hearing, has no relation to Section 21 of the 
Judicial Code, but involved a claim that the judge 
was concerned in interest in the prosecution or had 
been of counsel for the prosecution. 

In State v. Crilly, 69 Kan. 802, cited by plaintiffs 
at the hearing, the judge merely stated that he in- 
tended to see that the laws regulating the liquor 
traffic were enforced and that in the event that 
persons charged with the violation of such laws 
were found guilty, he would see that the sentences 
imposed by the court were enforced. Referring to 
this statement, the Supreme Court of Kansas said: 

‘Tt is apparent that what the judge said with 
regard to his action to be taken in the future 
was based upon the contingency that the de- 
fendants, in the event of their conviction, should 
seek to evade the effect of the judgment of the 
court by the artifice described. It indicates no 
personal bias against the defendant. but a pur- 


pose that the efficacy of anv sentence that micht 
be pronounced should not he defeated bv sub- 
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terfuge. At least, it does not so clearly show 
a prejudice as to require a reversal.’ 
Moreover, as shown by the case of Himporia v. 
Volmer, 12 Kan. 627, supra, the Kansas statute bore 
an entirely different construction from that placed 
upon Section 21 by the United States Supreme 
Court. 


2, THE CAUSE SHOWN BY APPELLANTS AS TO WHY THE 
AFFIDAVITS WERE NOT FILED BEFORE MARCH 16, 1922, IS 
SUFFICIENT UNDER SECTION 21 OF THE JUDICIAL CODE. 

In denying the applications of the appellants for 
the designation of another judge the court in its 
opinion said that the affidavits were not filed in 
time. 


Section 21 of the Judicial Code requires that the 
affidavit 


‘shall be filed not less than ten davs before the 
beginning of the term of the court, or good 
eause shall be shown for the failure to file 
within such time.’’ 


In this case the affidavits were filed less than ten 
davs before the beginning of the term of the court, 
but it is respectfully submitted, good cause was 
shown for the failure to file within the time speci- 
fied in Section 21. 


The statements made by Judge Van Fleet were 
made on January 24th after the trial had begun. 
They were made after the submission of pleas of 
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res judicata made by these defendants and the other 
defendants in the case. The affidavits were filed on 
March 16th. The cause shown for the filing at 
this time is as follows: 


‘‘That the reasons whv this affidavit was not 
filed not less than ten days before the beginning 
of the term of the above entitled court are as 
follows: that affiant did not at any time prior 
to the 24th day of January, 1922, know that 
said Honorable William C. Van Fleet had a 
personal prejudice or bias against affiant or a 
personal prejudice or bias in favor of said 
plaintiff Norvena Lineker; that on said 24th 
day of January, 1922, the said Honorable Wil- 
liam C. Van Fleet ordered that the trial of the 
above entitled action or suit be continued in- 
defimtely until said Honorable William C. Van 
Fleet had an opportunity to determine the suf- 
ficiency of said pleas of former adjudications, 
and at the time of making said order, said Hon- 
orable William C. Van Fleet stated that he 
would trv no cases at San Francisco until after 
the month of March as he would be engaged 
during the month of March in trving cases at 
the City of Sacramento; that the official sten- 
ographiec reporter who took down the said 
statements of said Honorable William C. Van 
Fleet, as aforesaid, was not the regular steno- 
graphic reporter of said court, but was merely 
acting as such reporter on the 24th day of Janu- 
ary, 1922, in the place of the regular steno- 
graphic reporter; that the stenographic re- 
porter who took down said statements in short- 
hand as aforesaid is named W. L. Flannery and 
is regularly employed as a stenographic re- 
porter hv the Railroad Commission of the State 
of California; that after the 24th day of Janu- 
ary, 1922, Alfred J. Harwood, affiant’s comnsel 
herein, made diligent effort to communicate 
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with said W. L. Flannery and on several occa- 
sions called at the office of the said Railroad 
Commission to see said W. L. Flannery so that 
he could request said W. L. Flannery to tran- 
scribe his notes taken on the said 24th day of 
January, 1922, but affiant’s said counsel was un- 
able to make such request of said W. L. Flan- 
nervy for the reason that said W. L. Flannery 

was at Hureka and other places in the State 
of California, acting as official stenographie re- 
porter for the said Railroad Commission at 
hearings held at Eureka and said other places; 
that affiant’s said counsel used reasonable dili- 
gence in making such request of said W. L. 
Flannery and used reasonable diligence in ob- 
taining a transcript of the notes of said W. L. 
Flannery made on the 24th day of January, 
1922, as aforesaid: that affiant’s said counsel 
was unable to obtain a transcript of said notes 
until the last week in the month of February, 
foe thay on the said 24th day of Janwary, 
1922, said Honorable William C. Van Fleet did 
not continue the trial of the above entitled ac- 
tion or suit to anv definite day or term of said 
court, but continued the trial thereof indefi- 
nitely: that the time for the trial of said action 
or suit has not yet been set.”? (Affidavit of R. 
MecColgan, Tr. pgs. 162-163.) 


None of the foregoing averments is denied in the 
counter affidavit on file, and it is merely averred 
therein that the court adversely ruled en defend- 
ants’ pleas of res judicata before the affidavits were 
filed. (Affidavit of F. V. Lineker, Tr. pg. 170.) 


But the fact of this adverse decision on the plea 
of res judicata pending the time the appellants were 
preparing their affidavits does not in anv wav show 
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that the appellants were not diligent in preparmg 
and filing the affidavits. 

The purpose of the provision requiring the affi- 
davit to be filed not less than ten days before the 
beginning of the term of the the court is to prevent 
delay in the trial of the case. This was so held by 
the Supreme Court in Berger, v. United States, 
supra. In view of the indefinite continuance of the 
trial of the case no harm resulted or could have re- 
sulted from the delay. The affidavits were filed in 
March and the judge had stated, in indefinitely 
postponing the trial of the cause, that he would try 
no cases at San Francisco until after March. Even 
if there had been no other good reason for the delay 
the fact of the indefinite continuance of the trial 
would be sufficient excuse. 


Where, as here, it is shown that the delay m filing 
the affidavit could not have delayed the trial, it neces- 
sarily follows that the delay was unmaterial. 


It must be conceded that these defendants and 
their counsel had a reasonable time after January 
24th within which to consider the advisability of 
filing affidavits of bias and prejudice and within 
which to obtain from the stenographic reporter a 
transcript of the statements made by the Judge, and 
within which to consider the effect of the statements, 
and within which to prepare the affidavits. The affi- 
davits allege that counsel for these defendants used 
reasonable diligence in obtaining the transcript of 
the notes of the stenographic reporter and the facts 
showing the reason for the delay are fully set forth 
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in the affidavits. None of these averments is denied. 
It follows, therefore, that the affidavits are filed in 
time, unless the showing made by the affidavits is 
insufficient, when taken in conjunction with the 
further fact that the judge had set aside the sub- 
mission of the pleas of res jadicata before the 
affidavits were filed. 


But, it is respectfully submitted, the fact of such 
ruling does not militate against the showing made by 
these defendants. The mere fact that the ruling 
was made while counsel for these defendants was 
using reasonable diligence in the matter, cannot be 
controlling. 


It must be borne in mind that Section 21 is 
remedial and is to be ‘“‘hberally construed so as to 
promote the object of the legislature by suppressing 
the mischief and advaneing the remedy’’, (36 Cye. 
p. 1174, title ‘‘Statutes’’.) Congress deemed that 
it was not just that an action should be tried by a 
judge who was biased or prejudiced against one of 
the parties. It is respectfully submitted that in con- 
struing Section 21, the court should hold that an 
affidavit showing bias and prejudice is filed in time 
unless the contrary clearly appears. 


It is contended by counsel for plaintiffs at the 
hearing of these motions before Judge Van Fleet, 
that when the statements were made by the judge 
on January 24th, counsel for these defendants 
should have objected or excepted, and it has also 
been suggested that at such time, counsel for these 


defendants should have stated that it was his inten- 
tion to file affidavits of bias and prejudice. 

But, it is respectfully submitted, why was coun- 
sel called upon to decide so important a matter 
without having time for reflection and an oppor- 
tunity to read carefully the statements made by the 
judge? In this case, counsel for these defendants 
called several times on the stenographic reporter 
who took down the notes on January 24th, in order 
to request that these notes be transcribed, but due 
to the absence of the stenographic reporter from 
San Francisco, counsel was unable to obtain a tran- 
seript of these notes until the last week in Febru- 
ary. On January 24th the trial of the cause had 
been continued indefinitely and the judge had stated 
that he would trv no cases in San Francisco in 
March. Surely, after obtaining the transcript coun- 
sel was entitled to a reasonable time to consider it 
and to prepare the affidavits. In view of the in- 
definite continuance and the statement of the judge 
that ne eases would be tried in March, there was 
no occasion for haste in the filmg of the affidavits. 


It has been suggested in the counter affidavit filed 
by Fred V. Lineker, that counsel waited until the 
court ruled on the plea of res judicata and that if a 
ruling favorable to these defendants had been made, 
the affidavits would not have been filed. 


But the showing made in the affidavits negatives 
any such intent. It is there alleged that 


‘“‘after the 24th day of January, 1922, affiant’s 
counsel herein made diligent effort to com- 
municate with said W. L, Flannery so that he 
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could request said W. L. Flannery to tran- 
scribe his notes taken on the said 24th day of 
arity 


It is further averred that affiant’s counsel suc- 
ceeded in obtaining such notes in the last week of 
February. All of this negatives the idea that the 
matter was being delayed until after a ruling. 


In this case counsel did not, as did counsel in the 
Beryer case, prepare an affidavit containing an 
incorrect or distorted statement of the remarks of 
the trial judge, but care was taken to obtain from the 
official reporter a verbatim report. And the delay 
m filing the affidavits was due to the delay in obtain- 
mg this verbatim report. 

Furthermore, it is respectfully submitted, even if 
the affidavits had stated that their filing was de- 
layed pending a ruling on the pleas of res judicata 
they would not on that account be filed beyond the 
time allowed by law. The matter submitted to the 
court on January 24th was a question of law, and the 
submission was made prior to the statements show- 
ing bias and prejudice. For all practical purposes 
it was similar to the submission of a demurrer. Let 
us assume that upon the demurrer to the bill of 
complaint the Judge has expressed himself as he did 
on January 24th. In such a case, would these 
defendants have lost the right to file an affidavit of 
bias and prejudice merely because they waited for 
the court to rule on the demurrer? The statute does 
not bear such a construction. If it did, a litigant 
Gf he knew of the facts showing bias or prejudice) 
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could not wait until the cause was at issue on the 
facts, but would be obliged to file his affidavit forth- 
with. 


The pleas of res judicata had been submitted to 
the judge before he made the statements set out in 
the affidavits. These pleas raised questions of law 
and these defendants could not -have prevented the 
court’s deciding such questions of law. 


A ruling on a preliminary question of law, such 
as is raised by a plea in abatement, can work no 
substantial injury to a party against whom the 
judge is prejudiced. What the party in such case 
has the right to fear is a ruling by the Chancellor on 
questions of fact submitted on conflicting evidence. 


Assuming, for the sake of argument, that these 
defendants had purposely waited for a ruling on 
the pleas of res judicata before filing the affidavits, 
it may be asked, what harm could have been done 
thereby? If the ruling had sustained the pleas, the 
affidavits would not have been filed as there would 
be no necessity to file them, for in that case the 
judge would not be ealled upon to find upon the 
issues of fact raised by the bill of complaint and 
the snswer of these defendants. In such event, the 
bias and prejudice would be immaterial. This 
would not be a case where the defendants volun- 
tarily submitted the plea to the decision of the 
eourt, after knowledge of the facts which it is 
claimed show bias or prejudice, but would he a 
ease where the plea was submitted before such 
knowledge was aequired. The filing of an affidavit 
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of bias and prejudice is an unpleasant duty for 
counsel to perform and if he should delay filing 
such affidavit, with the hope that a ruling may make 
its filing unnecessary, his clients should not lose 
their rights thereby, unless some injury has resulted 
from the delay. 


I have examined the Century Digest, including 
the latest annuals, to find some authority which 
would be applicable here, but have been unable 
to find that a situation at all similar has arisen in 
any adjudicated case. There are a number of cases 
which hold that a party, with knowledge of the facts 
upon which the clam of disqualification is based, 
cannot invoke the jurisdiction of the court to pass 
on a motion or other preliminary matter in the cause 
and after an adverse ruling file an affidavit of bias 
and prejudice. Johnson v. Bowling, 205 S. W. 
927, 930, is such a case. In that case the defendants 
received knowledge of the facts on February 24th. 
On March 24th they demurred to the jurisdiction 
of the court. ‘Three months after the court had de- 
cided adversely to defendants the question of juris- 
diction, and four months after defendants obtained 
knowledge of the facts, the affidavit alleging dis- 
qualification was filed. In that case the defendant, 
with knowledge of the facts, had voluntarily made 
and submitted a plea to the court, and after this plea 
was decided adversely to him, he filed an affidavit 
setting up that the judge was disqualified. No 
excuse was offered for the delay in filing the affi- 
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davit. Obviously, the above case does not present 
a situation like that which is now presented to this 
court. 

In State v. Superior Court, 180 Pac. 481 (Wash.), 
it was held that the filing of a motion to make the 
complaint more definite and certain after knowledge 
of the facts on which the claim of bias and preju- 
dice was based, did not preclude the party making 
the motion from subsequently filing an affidavit of 
bias and prejudice. In so ruling the court said: 

“They (the relators) are objecting only to the 


right of the respondent as a person to pass 
upon the merits of the case.’’ 


In the above ease the court also said that the stat- 
ute “‘is a remedial statute and must be hberally 
construed’’, 


‘In Re Equitable Trust Co. of New York, 232 Fed. 
836 (C. C. A.), illustrates the rule that a party 
should not be permitted to make a motion in a 
pending suit and while the motion is pending un- 
determined file an affidavit of bias and prejudice 
less than ten days after the begimning of the term. 
tn that case the District Court had ruled that the affi- 
davit was not filed in time, and that it did not state 
facts showing bias or prejudice. The Cireuit Court 
of Appeals (on petition for writ of mandamus) re- 
fused to pass upon these questions, but denied the 
petition for a writ of mandamus on the ground 
that the petitioner’s motion that the judge proceed 
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with the entry of a deeree was still pending before 
him and that 


‘the action of the trial Judge thus set in motion 
and continuously prosecuted before him by the 
petitioner itself cannot, we think, be thus para- 
Iyzed’’. 


State v. Morgan, 77 So. 592, is also an example of 
a case where the party by submitting a question — 
to the decision of the court with knowledge of the 
facts, is held to be precluded from afterwards mak- 
ing objection. In that case the court said: 


‘*In this case it appears that the defendant 
had submitted a preliminary plea to the Judge 
for decision on the same morning when he filed 
his motion for recusation; and the Judge had 
ruled on the plea when the motion for recusa- 
tion was filed. The defendant did not in his 
motion for recusation allege that he came to 
the belief that the Judge was prejudiced against 
him after he had submitted the prelimmary 
issues to the Judge for deciston.”’ 


Although the matter is not involved here, it does 
not seem that, under Section 21, a party by making 
preliminary motions and taking other proceedings, 
prior to the term of the court in which the case is to 
be tried on the merits, waives his right to file an 
affidavit of bias and prejudice. It would seem that 
he could file such affidavit within ten days prior to 
the beginning of the term in which the case is to be 
tried, wholly ivresvective of his having submitted 
demurreis and other preliminary motions and pleas 
to the judge. Under the statutes in many states, 
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however, the submission of such preliminary pleas 
with knowledge of the facts on which the alleged 
bias or prejudice is based is deemed a waiver of the 
right to object to the judge’s trving the case. 


It is respectfully submitted, that no authority 
will be found to support the contention that the 
affidavits of these defendants were not filed in 
time. All the cases where it has been held that the 
affidavits were not filed in time involved facts essen- 
tially different from those existing in this ease. 


The situation here is very different from a case 
where, during the progress of the trial of a cause on 
the merits, a party received knowledge of facts 
showing that the judge was biased and prejudiced 
against him and with the knowledge of such facts” 
submitted the cause to the judge for his decision, 
and, after an adverse decision, filed an affidavit of 
bias and prejudice. There are a large number of 
cases of this kind, where it has been held that the 
affidavits of bias and prejudice were filed too late. 


This is clearly a case where the defendants had 
the right to file their affidavits after January 24th, 
when the statements were made by the judge. I 
maintain that there was never presented to a court 
affidavits which more clearly show bias and preju- 
dice than those on file in this case. Assuming that 
the affid»vits show bias and prejudice, they must be 
given the effect provided for by statute, unless it 
clearly appears that they were not filed in time. 
And, it is respectfully submitted, they must be 
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deemed to have been filed in time unless there was 
unreasonable delay in filing them. 


Assuming that the affidavits show bias and pre- 
judice entitling these defendants to the remedy 
provided for by Section 21 of the Judicial Code, 
then the objection here is, in effect, that the de- 
fendants have waived the right to ask for that 
remedy. In 23 Cyc. 597, title ‘Judges’’, the author 
says: 


“The right to object on account of prejudice 
is waived by making a motion in the cause.’’ 


The waiver of a legal right will never be presumed 
and a party will not be held to have waived a legal 
right unless his acts, which it is claimed constitute 
the waiver, are unequivocal. Waivers are not fav- 
ored in the law. (40 Cyc., title ‘‘ Waiver’’.) 


The pleas of res judicata had been submitted to 
the court before the statements were made by the 
judge. This is not a case where a htigant submits 
a plea or motion with the knowledge of the facts 
showing bias or prejudice. These defendants, after 
the submission of the pleas, were in no position to 
ask the court not to rule thereon because of the 
statements made by the judge after the submission. 
They had the right to obtain a transcript of the 
statements made by the judge and, upon obtaining 
this transcript, their counsel had time to consider 
the effect of the statements and to prepare the 
affidavits. All that could be reasonably required 
of these defendants is that they should file their 
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affidavits before the trial was resumed or any fur- 
ther question submitted to the court for its decision. 
Under the circumstances here shown, it should be 
held, it is respectfully submitted, that the showing 
as to the cause of the delay is entirely sufficient 
under Section 21 of the Judicial Code. 


In this case the affidavit is clearly sufficient under 
Section 21 of the Judicial Code. When such an 
affidavit is filed less than ten days before the begin- 
ning of the term and cause is shown therein for the 
delay in filing, it could not have been the intention 
of the statute that the judge should have any discre- 
tion in regard to designating another judge, pro- 
vided the cause shown for the delay was prima facie 
sufficient. If the statute were otherwise construed 
the very purpose for which it was enacted would 
be subverted. (Vide opinion of the Supreme Court 
in the Berger case.) Under such cireumstanees the 
judge should not pass on questions of fact which 
might be raised by a counter affidavit but should 
confine himself to deciding whether or not, as a 
matter of law, the cause shown 1s sufficient. How- 
ever, in this ease the counter affidavit did not deny 
any of the material averments of the affidavits of 
appellants, or anv of the averments showing cause 
for filing the affidavits at the time they were filed 
but merely averred that before the affidavits were 
filed the court had decided adversely to appellants 
on their plea of res judicata. 
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Tn his opinion filed at the time of the making of 
the order appealed from, Judge Van Fleet made 
certain statements which are not based upon the 
record. In the foregoing part of this brief I have 
fully set forth the showing made by appellants as to 
the reason the affidavits were not filed until March 
16th and also the fact set out in the affidavit of the 
plointiff, Fred V. Lineker, that before the affidavits 
were filed the court had ruled adversely on the plea 
of res judicata. These were the only matters which 
were before the court at the hearing. But in his 
opinion Judge Van Fleet makes the statement that 
in 1919 at the trial of the action at law of Lineker 
v. Dillon, he “‘gave voice to expressions substan- 
tially similar to those complained of here, both of 
the McColgans being in court at the time’’. This 
statement is not based upon any evidence presented 
to Judge Van Fleet at the hearing by affidavits or 
otherwise, and is directly at variance with the 
record which shows that these appellants did not 
know of the personal bias or prejudice of Judge 
Ven Fleet until January 24, 1922, when the state- 
ments set out in the affidavits were made. (Affi- 
davit of R. MceColgan, Tr. pg. 162; Affidavit of 
Adelaide McColgan, Tr. pg. 149.) 


The proceedings at the time the affidavits were 
read are set forth in the Transcript at pages 176- 
18]. 


Even if the record had shown (which it does not) 
that Judge Van Flect made the same statements in 
1919 that he made on January 24, 1922, that facet 
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would not show that the affidavits were not filed in 
time. In the first place all of the statements show- 
ing bias and prejudice set out in the affidavits herein 
could not in the nature of things have heen made 
in 1919. Some of the most significant statements 
made bv Judge Van Fleet on January 24, 1922, were 
the following: 


‘That the evidence they have given in the 
past in Courts of Justice under certain cireum- 
stances does not change my attitude at all, be- 
cause in the cgse of Lineker v. Dillon the en- 
tire facts of this entire transaction were devel- 
oped to me in such a way as to leave no room 
for doubt as to the conclusion that should be 
based upon them; and, therefore, I desire, if 
possible, to reach the merits of this controversy 
* * *, Therefore, I say, that if 1 cangee: 
away from this technical objection (the plea of 
res judicata)—techinical in the sense that it 
does not involve the merits—I shall do so * * *. 
I will continue the case on the merits until I 
have been able to examine those questions, with 
the hope, as I say, that I may be able to avoid 
the defense, but with the fear that I shall not 
be able to do so.’’ (Affidavit of Adelaide Me- 
Colgan, Tr. pp. 144-146.) 


Even if these defendants had known thet Judge 
Van Fleet had harshly criticized them in 1919, in the 
ease of Lineker v. Dillon, those statements could 
not have been. coupled with the statements quoted 
above which show that the bias or prejudice on the 
part of Judge Van Fleet was so strong that the 
judgements in favor of the defendants rendered in 
the state courts, one of which was affirmed by the 
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District Court of Appeal (Lineker v. McColgan, 
36 Cal. App. Dee. 999), ‘‘did not change his attitude 
at all’’ and that he hoped to be able to overrule the 
pleas of res judicata in order that he could try the 
issues as to the alleged fraud. Nothing that Judge 
Van Fieet could have said in 1919, before this suit 
was begun, could have given these defendants ground 
for the behef that he had prejudged this suit, and 
had made up his mind, in advance of hearing their 
side of the case, to render Judgment against them. 


Moreover, even if Daniel A, McColgan in 1919 had 
heard Judge Van Fleet criticize him as severely as 
he did on January 24, 1922, the administratrix of 
his estate, who has been substituted in his place as 
a party, would not be charged with the knowledge 
of Danicl A. McColgan as to such statements. When 
the administratrix learned for the first time on Janu- 
ary 24, 1922, that the judge was biased and preju- 
diced, she had the undoubted right to the remedy 
provided by Section 21 of the Judicial Code. Un- 
doubtedly as to property rights an administratrix 
is bound by the acts and knowledge of the decedent, 
but with reference to the conduct of a case in court 
she has the same right to the remedy provided by 
Section 21 as she would have to any other right 
conferred by law upon a party Htigant. The fact 
that the decedent may have known that the judge 
was biased and prejudiced against him could not 
prevent the administratrix from objecting when 
she became aware of the bias and prejudice. 
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As shown above, the statement made by Judge 
Van Fleet in his opinion to the effect that in the 
ease of Lineker v. Dillon, in 1919 he made state- 
ments regarding the McColgans substantially simi- 
lar to those made by him on January 24, 1922, is 
wholly unsupported by the record in this case. If 
subst2ntially similar statements were made, the 
plaintiffs in their counter affidavit should have 
so averred, but the counter affidavit is silent on the 
subject. 


Since Judge Van Fleet made his order refusing 
to designate another judge I have obtained a copy 
of the official reporter’s transcript of the testimony 
given in the case of Lineker v. Dillon, and have 
earefully read it to ascertain what was said by 
Judge Van Fleet at the trial of the case of Lineker 
v. Dillon. In that case while Daniel A. McColgan 
was on the witness stand Judge Van Fleet merely 
stated to him that he had no right in the world to 
claim the title to the property covered by the deed 
of trust by purchasing in the certificate (a sheriff’s 
certificate of s:le) because he was obliged under the 
trust deed to protect the title. The District Court 
of Appeal in Inneker v. McColgan, 36 Cal. App. Dee. 
099, held that nothing in the deed of trust prevented 
Mr. McColgan from purchasing the adverse title. 
This statement by Judge Van Fleet showed no bias 
or prejudice, but was merely a statement of his view 
of the law. There.is no statement here that the 
transaction ‘‘was a stench in the nostrils of any 
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honest man’’ or that it ‘‘was little less than down- 
right robbery’. Nor is there any statement that 
underlying the declaration of Mr. MeColgan that he 
felt there was something coming to Mrs. Lineker 
‘was this history of a state of facts that should 
make anv honest man blush’’. 


The court erred in permitting the counter-affidavit 
of the plaintiff, Fred V. Lineker, to be rend. These 
defendants objected to the reading of this affidavit 
and the objection was based on the decision of the 
Supreme Court in Berger v. United States, 255 
WS. oe supra, (Er pe. 179.) 


The only part of this affidavit which was any 
way material was the part which averred that the 
pleas of res judicata had heen decided by the court 
before the date of the filing of the affidavits averring 
bias and prejudice. 


It is respectfully submitted that the judgment of 
the District Court should be reversed and the cause 
remanded with instructions to the presiding judge to 
designate another judge for the trial of the cause. 


Dated, San Francisco, 
February 10, 1923. 


ALFRED J. Harwoop, 
Attorney for Appellants. 


